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ATTACHMENT C 
 

Final Resolution 
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RESOLUTION 01-2010 

 
BOARD OF DIRECTORS 

 
ABAG PLAN CORPORATION 

 
 
Whereas, the self funded municipal liability pool commonly know as the ABAG PLAN 
Program has been operating since 1986 under the auspices of the Association of Bay 
Area Governments (ABAG) and the ABAG PLAN Corporation (PLAN), and 
 
Whereas, in 2005 one member of the program sued ABAG and PLAN and obtained a 
decision (Decision) that allowed the member to recover defense costs for two claims, 
each of which included a cause of action for inverse condemnation based on the 
member’s exercise of, or failure to exercise, its land use authority (regulatory inverse 
condemnation claims), and 
 
Whereas, prior to the Decision, the ABAG PLAN Program had denied coverage for 
regulatory inverse condemnation claims and the members had acceded to all such denials, 
and some members forbore from tendering such claims, and 
 
Whereas, after the Decision, the PLAN approved changes to the ABAG PLAN Program 
intended and designed to exclude any regulatory inverse condemnation claims with a date 
of occurrence later than July 1, 2008, and 
 
Whereas, PLAN anticipates that members will tender regulatory inverse condemnation 
claims with dates of occurrence prior to July 1, 2008 (“inverse tails claim” or ITC) to 
PLAN for possible coverage under the ABAG PLAN Program, and  
 
Whereas, PLAN is required to respond to such tenders, and 
 
Whereas, case-by-case responses to tenders of  ITCs will prolong and exacerbate the 
ongoing controversy among the members over how to respond to such tenders with the 
attendant risks of more litigation between members and PLAN and/or the dissolution of 
the ABAG PLAN Program, and 
 
Whereas, legally binding all members to a specific method for resolving ITCs requires 
agreement by the governing bodies of each and every member, which the PLAN has 
deemed to be impracticable, and 
 
Whereas, the Board of Directors of PLAN participated in an interest based facilitation on 
November 4, 2009 to devise a strategy for handling ITCs, as described in Attachment 1, 
including exhibits, to this resolution, and 
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Whereas, as a result of the facilitation, the Board of Directors concluded that: 
 
(a) the common interest of the members in continuing the ABAG PLAN Program  
(b) justified the adoption and implementation of a strategy to handle ITCs 
(c) which offers each member with ITC(s) the certainty of coverage for such claim(s) 

and 
(d) limits the coverage to an amount that is potentially less than that which a member 

might be able to obtain by successfully litigating each ITC with results similar to the 
Decision  

(e) in return for avoiding the uncertainty and costs inherent in litigation, and the 
possibility that such litigation, or multiple litigation, would lead to a dissolution of 
the ABAG PLAN Program, and 

 
Whereas, as a result of the facilitation, the Board of Directors also concluded that:  
 
(A) the common interest of the members in continuing the ABAG PLAN Program  
(B) justified the adoption and implementation of a strategy to handle ITCs  
(C) which is dependent on members without ITCs  accepting some of the impacts of 

providing more coverage for ITCs than PLAN would provide if it were to 
successfully defend the denial of coverage for each ITC  

(D) in return for avoiding the uncertainty and costs inherent in litigation, and the 
possibility that such litigation, or multiple litigation, would lead to a dissolution of 
the ABAG PLAN Program. 

 
Now therefore be it resolved that the Board of Directors of the ABAG PLAN Corporation 
hereby authorizes the following components of a comprehensive program to manage the 
ABAG PLAN Program’s exposure to ITCs (ITC Program): 
 
(1) Set aside Seven Million Dollars ($7,000,000) from the ABAG PLAN Program “Self-
Insurance Retention Fund” for the purpose of funding the ITC Program with periodic 
reviews, and possible increases in the set aside, by the Board of Directors to ensure 
adequate funding of the ITC Program. 
 
(2) To determine whether a claim is an ITC for the purpose of participating in the ITC 
Program, the exclusions set forth in sections IV.G and IV.H of the Memorandum of 
Coverage – Liability dated July 1, 2008 (MOC) will be applied to all claims with dates of 
occurrence prior to July 1, 2008 that are tendered to PLAN after that date. A claim that is 
excluded by these sections will be deemed an ITC. If a member tenders a claim as an 
ITC, it will be deemed an ITC upon a majority vote of the Executive Committee with the 
proviso that if a representative of the member submitting the claim is on the Executive 
Committee, that representative cannot vote. If there is a dispute as to whether a tendered 
claim is an ITC, the Chair of the Board of Directors of the ABAG PLAN Corporation 
will appoint an as hoc committee comprised of representatives from no less than three (3) 
members to determine whether the claim is an ITC for the purposes described in this 
paragraph.  
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(3) In response to the tender of an ITC, PLAN will offer to pay defense costs (as defined 
in the MOC) that exceed the member’s deductible, subject to the limitations and 
conditions of the ITC Program. 
 
(4) The offer described in (3) above will be conditioned on the member agreeing to 
accept the amounts payable under the ITC Program as fully discharging the PLAN’s and 
ABAG’s obligations to the member for defending or indemnifying said member for all of 
the member’s ITCs, known and unknown, and regardless of whether an ITC was actually 
tendered to PLAN. 
 
(5) The amount paid under the ITC Program to any one member, including all amounts 
paid to any entity(ies) claiming coverage through said member, shall be limited to One 
Million Dollars ($1,000,000).  
 
(6) Terminate the ITC Program effective July 1, 2013 so that, except for Warranted 
Claims described in (7) below, neither PLAN nor ABAG will have any liability or 
obligation to defend or indemnify a member for an ITC tendered on or after that date. 
 
(7) Prior to July 1, 2013, a member may notify PLAN of an unasserted ITC by describing 
the property and the occurrence that gives rise to the ITC (Warranted Claim). If a 
member tenders a Warranted Claim to PLAN after July 1, 2013, PLAN will process the 
claim in accordance with the terms of the ITC Program. The process described in (2) 
above used to determine whether a claim is an ITC will be used to determine whether a 
claim is a Warranted Claim.  
 
(8) For the purposes of a member’s experience modification factor that is used to 
calculate the member’s premiums, the date of occurrence for each ITC or Warranted 
Claim is deemed to be the date on which the claim is tendered to PLAN and the amounts 
paid to the member under the ITC program for each such claim will remain in the 
member’s experience modification factor for five (5) years. 
 
Adopted by Roll Call Vote at a special meeting of the Board of Directors held on 
February 2, 2010. 
 
Roll:   Ayes    Nays 
 
I, the undersigned, the appointed and qualified Secretary of the ABAG PLAN 
Corporation (Corporation), do hereby certify that the foregoing resolution was adopted by 
the Board of Directors of the Corporation at a duly called meeting held on the 2nd day of 
February 2010. 
 
 
 
       __________________________ 
       Darrel Dearborn, Secretary 
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ATTACHMENT 1 
TO 

RESOLUTION 01-2010 
 

BOARD OF DIRECTORS 
ABAG PLAN CORPORATION 

 
NOVEMBER 4, 2009  

FACILITATED MEETING 
 

 
Members of the Board of Directors (BOD) of the ABAG PLAN Corporation met on 
November 4, 2009 in an all day session facilitated by Royleen White, Royleen White & 
Associates using an interest based approach. The agenda (1 page) and background 
materials (2 pages) sent to the members of the BOD in advance of the meeting are 
attached as A-1 and A-2, respectively. The list of attendees is attached as A-3. The 
meeting began at approximately 9:40 AM and ended at approximately 4:30 PM. 
 
The interest based facilitation process is described by Royleen White in an email attached 
as B-1. Each of steps 1 through 4 was initiated in subgroups and concluded by the group 
as a whole. At the conclusion of Step 3, a set of criteria emerged, were written on large 
format PostIts  and each PostIt was placed in a matrix that sorted similar or aligned 
criteria in columns – the more PostIts in a column, the more times it was mentioned by 
the subgroups. Proposed solutions emerging from Step 4 were evaluated against the 
criteria matrix. A series of photographs of the criteria matrix are attached as B-2 through 
B-4 with the leftmost portion of the matrix captured by B-2 and the rightmost by B-4. 
 
The facilitation culminated in a solution with the characteristics listed in attachment B-5. 
The approximately 26 to 27 members present at that point in the meeting approved the 
proposed solution with 4 to 5 of those members either abstaining from the process or 
opposing the proposed solution. 
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